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COMPLAINT TO ESTABLISH EXISTENCE OF LIEN AND  
NON-DISCHARGEABILITY OF CLAIM 

 
 
 American Residential Mortgage, LP (“ARM”) files this Adversary Complaint against 

Debtors Bradley and Judith Thayer, to determine the validity of ARM’s lien against Debtors’ 

real property and to establish non-dischargeability of claim.  In support of this Adversary 

Complaint, ARM alleges as follows: 

INTRODUCTION 
 

1.  On May 5, 2004 (the “Petition Date”), Bradley and Judith Thayer commenced the 

above-captioned Chapter 7 case by filing a voluntary petition for relief under Title 11 of the 

United States Bankruptcy Code (the “Bankruptcy Code”) in the United States Bankruptcy Court 

for the District of Minnesota. 



2. The Court has jurisdiction over this Adversary Proceeding pursuant to 28 U.S.C. 

§§ 157 and 1334.  This Adversary Proceeding is a core proceeding pursuant to 28 U.S.C. § 

157(b)(2)(K). 

3. The Defendants are individuals residing at 9337 Jarrod Avenue, Cottage Grove, 

Minnesota 55016. 

4. ARM is a Minnesota limited partnership with its principal place of business at 

235 East Roselawn Avenue, Suite 13, Maplewood, MN 55117. 

5. Venue is appropriate before this Court pursuant to 28 U.S.C. § 1409. 

6. The relief requested herein arises under sections 502(b), 506 and 523(c) of the 

Bankruptcy Code. 

FACTUAL BACKGROUND 

2002 TCF Mortgage 

7. On or about September 11, 2002, Defendants executed a note in favor of ARM in 

the original principal amount of $157,700 (the “TCF Note”).  A true and correct copy of the TCF 

Note is attached hereto as Exhibit A.  Pursuant to a Mortgage dated September 11, 2002 and 

signed by both Defendants (the “TCF Mortgage”), the TCF Note was secured by the Defendants’ 

residence commonly known as 9337 Jarrod Avenue, Cottage Grove, Minnesota 55016.  A true 

and correct copy of the TCF Mortgage is attached hereto as Exhibit B. 

8. As shown on the Ownership and Encumbrances Report attached hereto as Exhibit 

C, the TCF Mortgage was recorded as Document No. 3277617 on November 13, 2002 in the 

County Recorder’s office of Washington County, Minnesota.   



9. On or about September 11, 2002 the TCF Note and TCF Mortgage were assigned 

by ARM to TCF Mortgage Corporation (“TCF”), and the assignment of the TCF Mortgage was 

recorded on November 13, 2002 as Document No. 3277618. 

2003 Cancelled American Residential Mortgage Transaction 

10. On or about August 23, 2003, Defendant Bradley Thayer signed a new note in the 

principal amount of $170,000 and both Defendants executed a new mortgage with ARM, the 

proceeds of which were to be used to pay the entire outstanding balance in the amount of 

$151,061.76 on the TCF Note, to pay $8,548.34 to Discover, to pay the closing costs of the loan, 

and to pay out $4,093.46 directly to Defendant Bradley Thayer (the “Cancelled Loan”). 

11. On August 28, 2003, pursuant to 12 C.F.R. § 226.23 (Regulation Z), both 

Defendants rescinded the new ARM loan by signing the Notice of Right to Cancel provided to 

each of them at the loan closing and mailing the cancellation to ARM at the address provided in 

the notice. 

12. Payoff checks were sent to TCF and to Discover after the rescission period had 

ended but before ARM had received and processed the Defendants’ rescission of the Cancelled 

Loan.  ARM also provided a check in the amount of $4,093.46 to Defendant Bradley Thayer, 

which was returned, uncashed, to ARM. 

13. After receiving the cancellation notice, ARM contacted TCF to unwind the payoff 

of the TCF Note and for the return of the proceeds of the Cancelled Loan.  TCF cancelled the 

payoff of the TCF Note and TCF Mortgage as a result of the Defendants’ rescission of the 

Cancelled Loan.  

14. ARM then purchased the TCF Note and TCF Mortgage from TCF for 

$151,061.76.  An Assignment of the TCF Mortgage from TCF to ARM was recorded on June 24, 



2004 as Document No. 3277617, and a true and correct copy of such assignment is attached 

hereto as Exhibit D. 

15. The Defendants have made no payments on the TCF Note since August 25, 2003, 

and the amount owing under the TCF Note continues to increase due to the costs; including 

attorneys’ fees, insurance and taxes, that ARM has incurred and continues to incur to enforce the 

TCF Note and TCF Mortgage. 

16. On May 5, 2004, Defendants commenced the above-captioned Chapter 7 case.  

The Defendants failed to disclose the TCF Note and TCF Mortgage, now held by ARM, in their 

schedules, signed by the Defendants and filed with their petition in the Chapter 7 case. 

17. Defendants paid no money or property in connection with the Cancelled Loan.  

The mortgage securing the Cancelled Loan was never recorded.  Thus, ARM had fully complied 

with 12 C.F.R. § 226.23(d)(2) upon receipt of the rescission notice. 

18. ARM was unable to unwind the payoff to Discover, thus, pursuant to 12 C.F.R. 

§ 226.23(d)(3) Defendant Bradley Thayer is obligated to return $8,548.34, representing the 

amount paid to Discover on his behalf, to ARM in connection with the rescission of the 

Cancelled Loan. 

False Statements on Application 

19. In his application for the Cancelled Loan (the “Application”),  which is a written 

statement regarding Defendant Bradley Thayer’s financial condition, Mr. Thayer listed as an 

asset a vested interest in a retirement fund worth $18,000.  In the bankruptcy schedules, signed 

by Mr. Thayer under penalty of perjury, Mr. Thayer states that while he has an interest in his 

former employer’s stock ownership plan, he cannot access the funds until 2007 and that the 

valuation must be done in the year that sale is sought. 



20. In the Application, Mr. Thayer listed only liabilities to Discover, Sallie Mae, 

Twin City Coop, TCF/GLHEC, Household/Menards, Capital One Bank, TCF Mortgage and 

monthly alimony/child support.   

21. In the bankruptcy schedules, Mr. Thayer lists additional liabilities owed solely by 

him to Kristin Thayer and John Gunderson, and additional joint liabilities to the City of Cottage 

Grove, Allina/River Valley Clinic, Chase, Cottage Grove Chiropractic, Delta Dental, Dr. 

Gregory Sheehan, SLM Educational Cr. Finance, Kohl’s Department Stores, Retailers National 

Bank,1 and Wells Fargo Financial.  On information and belief, many of these liabilities existed at 

the time Defendant Bradley Thayer signed the Application. 

COUNT I 
EXISTENCE OF LIEN 

22. Plaintiff incorporates by reference the allegations contained in Paragraphs 1-21 of 

this Complaint. 

23. ARM is the current holder of the TCF Note and TCF Mortgage and the TCF Note 

and TCF Mortgage are, subject to the limitations of the Bankruptcy Code, valid and enforceable 

against the Defendants.   

24. The TCF Mortgage is a valid lien against the property of the Debtors, which 

secures the obligations under the TCF Note and additional amounts as set forth in the TCF 

Mortgage. 

                                                 
1 It appears that Retailers National Bank obtained a judgment solely against Defendant Judith Thayer on the eve of 
the bankruptcy.  Therefore, it appears that this may not be a joint debt but is owed solely by Judith Thayer and the 
bankruptcy schedules incorrectly list this debt as joint. 



COUNT II 
MATERIALLY FALSE FINANCIAL STATEMENT - § 523(a)(2)(B) 

 
25. Plaintiff incorporates by reference the allegations contained in Paragraphs 1-24 of 

this Complaint. 

26. Based upon the information set forth in the bankruptcy schedules signed by 

Defendant Bradley Thayer, the statements set forth in writing in the Application respecting his 

financial condition were materially false when made. 

27. ARM reasonably relied on the information set forth in the Application in funding 

the Cancelled Loan, and the obligations owing to ARM in connection with the Cancelled Loan 

(the “Debt”) were incurred in reasonable reliance on the Application.   

28. Defendant Bradley Thayer made the statements in the Application with the intent 

to deceive. 

29. Pursuant to 11 U.S.C. § 523(a)(2)(B) the obligations owing to ARM arising out of 

the Cancelled Loan are nondischargeable. 

WHEREFORE, ARM respectfully requests that the Court grant it the following relief 

against the Defendants: 

1. Judgment finding that ARM holds a valid security interest in Debtors’ property 

subject to the TCF Mortgage;  

2. Judgment declaring that the Debt is excepted from discharge in this case pursuant 

to 11 U.S.C. § 523(a)(2)(B), and  



3. Judgment for such other and further relief as the Court deems just and equitable. 

 
Date: July 30, 2004      /e/ Heather B. Thayer             
       Heather B. Thayer (#222549) 
       Fredrikson & Byron, P.A. 
       4000 Pillsbury Center 
       200 South Sixth Street 
       Minneapolis, MN 55402 
 

Attorneys for American Residential 
Mortgage, LP 
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